The power to design tax procedure law still rests with the national states. Apart from an exchange of information, it is not harmonized within the EU. Therefore, tax surcharges, penalties and the respective procedures vary widely between different states. Comparative works on the topic of surcharges are practically absent. This project aims to fill this gap.
Preliminary remarks
Switzerland is not a Member State of the European Union. Therefore, Community law is not binding on Switzerland, unless Community law has been implemented into Swiss law by a bilateral treaty. 1 Although it is not easy to see how this aspect could play a crucial role with regard to the topic being discussed at the EATLP Congress 2015, it must -as matter of form -be stated, since certain issues might not be discussed in the same way as they are in other national reports. However, even with regard to these cases, this report will focus on questions that might be of interest for the actual purpose.
Furthermore, as English is not an official language of Switzerland, no official documents concerning domestic law are available in English, and, as a consequence, legal doctrine in general, and on procedural and criminal issues in particular, is usually published in German and French, and sometimes also in Italian. In order to ensure traceability, the official German title of any document cited will hereinafter be mentioned as well.
General setting
Switzerland is a confederation of twenty-six cantons with about 2,350 municipalities. Taxes are levied not only by the Confederation but also at the cantonal and municipal level. The Swiss Federal Constitution defines 
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the taxes that may be levied by the federal government. 2 Within the limits of the Federal Constitution and the Tax Harmonization Act, the cantons are free to establish their own tax systems and to fix their tax rates.
3 They are thus entitled to levy any tax except the taxes remaining within the exclusive domain of the federal government. As a rule, each governmental body assesses and collects those taxes that it is entitled to levy.
Levied at federal level are important taxes such as the Value Added Tax (VAT), 4 federal withholding taxes (WHT), 5 stamp duties 6 or consumption taxes (e.g. on tobacco, 7 beer, 8 mineral oil 9 ). They are assessed and collected by federal authorities and are therefore subject to identical rules, to be found in the respective Tax Act or the common procedural acts as far as court proceedings are concerned, 10 this regardless of the place (in Switzerland) the taxable event has occurred. If irregularities occur, the Federal Act on Administrative Criminal Law (ACL) 11 has to be taken into account additionally.
As with regard to the other taxes, cantons are -as mentioned before -competent to levy the tax. The proceedings may thus vary considerably from one canton to another (harmonization is still in progress and, for example, has not yet resulted in common deadlines for filing tax returns) and from one tax to another. An exception to this rule is the Federal Income Tax  (FIT): 12 although it is assessed and collected by the cantons (on behalf of the Confederation), it is the federal tax administration that determines the rules and regulations applicable to the cantonal administrations of the federal tax and supervises the cantonal authorities in order to ensure uniform application. The cantonal authorities' scope of interpretation regarding this topic is therefore limited; under prevailing circumstances, the application and interpretation of the law by a cantonal authority may thus be rejected and legal proceedings launched against it.
Sources of procedural law are either the relevant tax acts themselves, for example, with regard to the assessment procedures, or -as already mentioned -the common procedural acts as far as court proceedings are concerned. As a result of the Swiss federalism, the applicability of procedural rules may depend on the place the tax in question has been assessed. However, with the real entry into force of the Tax Harmonization Act (THA) 13 on 1 January 2001, a basic harmonization for direct taxes (as the taxes on income and gain) has been implemented for the cantons. These harmonizations cover surcharges and penalties as well.
14 If criminal aspects are in question, procedural rules can be found either in the aforementioned ACL or in the Swiss Criminal Procedure Code (CPC). 15 Different to other countries, the ordinary Criminal Code (CC) 16 does not contain specific criminal penalties for tax offences. 
Taxpayer duties and third-party duties
In Switzerland, taxes are perceived according to different regimes. Whilst VAT and withholding taxes, for example, are levied in a self-assessment system, direct taxes follow other rules. They are levied through a "mixed system," which means that the taxpayer will file a tax return in which they have to supply all necessary information ("self-declaration").
18 This obligation is a right at the same time, 19 since it shows that Swiss taxpayers are still primarily seen as being fair and trustworthy citizens.
In general, the taxpayer is obliged to provide extensive details about his personal financial situation to the tax authority. Furthermore, it is not only the taxpayer who is supposed to deliver information; third parties have corresponding certification, information and reporting obligations as well.
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First of all, taxpayers are required to fill out the tax return truthfully and completely, personally sign it and file it on a timely basis.
21 Individuals must attach documents as exhibits to the tax return, in particular salary statements (relating to all income from gainful employment), statements of contributions to private restricted pension plans, certificates relating to all earnings as a member of a board of directors or other executive organ of a legal entity and schedules of all securities, claims and debts. If there is income from gainful self-employment or a legal entity is involved, signed annual accounts (balance sheets, profit and loss accounts) or, if no commercial accounts are kept, a schedule of assets and liabilities, earnings and expenditures and private withdrawals or, as the case may be, deposits have to be attached. 22 Generally, the taxpayer must do everything possible to facilitate a complete and accurate assessment. At the request of the authorities, he must, in particular, provide oral or written information and produce business accounts, receipts, further certificates and documents relating to the course of business. 23 According to these provisions, the tax authority can order examinations of financial statements, make appearances, seek 18 . By the same token, this implies that the principle of proportionality has to be observed; see below at the end of this section. expert advice and request any information that is required for a correct assessment.
As already briefly mentioned, it is not only the taxpayer who is supposed to deliver information; third parties have corresponding certification, information and reporting obligations as well. Those duties are not all of the same nature: while, for example, legal entities have to file a certificate relating to payments made to members of the board of directors motu proprio and regardless of whether the taxpayer cooperates or not, 24 other duties of third persons only take place upon request, e.g. the obligation of partners and joint owners concerning their legal relationship to the taxpayer. 25 Lastly, the tax authorities can demand the information needed for the assessment directly from third parties if the taxpayer does not present this information despite having been requested to do so. 26 Among the information/certificates that can be obtained subsidiarily and directly by the third party are those regarding the payments of the employer to its employees.
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Based on the information obtained, the tax authorities make an assessment. If this has become final, either because it has not been challenged before the courts or a non-appealable decision of a court exists, 28 the amount of taxes still due is invoiced to the taxpayer. 124) ) and interest at the momentarily quite high rate of 3% is imposed, it is foreseen by the law that the taxes are perceived on a provisional basis before maturity or in rates (CHE: art. 161, para. 1 and art. 162, para. 1 FIT/DBG). Hence, receiving the final invoice normally implies that "only" the difference resulting from the amount due and the amount already paid has to be remitted to the tax authority. If an amount has been paid in excess, it must be refunded (CHE: art. 162, paras. 2 and 3 FIT/DBG).
Defi nition and categorization of different types of surcharges

Criminal penalties
Swiss criminal law distinguishes three types of crimes according to the severity of the penalties that the offence carries. Felonies are offences that carry a custodial sentence of more than 3 years; misdemeanours are offences that carry a custodial sentence not exceeding 3 years or a monetary penalty; 30 and contraventions are acts that are punishable by a fine.
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All Swiss tax laws have the same structure with regard to possible crimes: 32 the least substantial delicts are administrative offences. With regard to direct taxes, for example, whoever intentionally or negligently fails, despite a warning notice, to comply with a duty to which he is subject under either the provisions of this law or an order issued hereunder (e.g. failing to file the tax declaration or the required exhibits thereto or failing to comply with a certification, informational or reporting duty), shall be punished with a fine of up to CHF 1,000. 33 Next are tax evasions. Although still contraventions, these offences carry a more severe penalty, for example in VAT: Any person who wilfully or negligently reduces the tax claim to the detriment of the state by not declaring in a tax period all receipts, declaring receipts from supplies exempt from the tax that are too high, not declaring all supplies subject to acquisition tax or by declaring expenses entitling to an input tax deduction that are too high; by obtaining an incorrect refund; or by obtaining an unjustified tax abatement shall be liable to a fine not exceeding CHF 400,000.
34 The structure of both described delicts shows that not only the taxpayer can commit these crimes ("whoever"; "any person"). In the next category, the "misdemeanours," different types of tax fraud exist. 35 Felonies only exist in one singular constellation: aggravated tax fraud. 36 However, it is worth mentioning in this context that recent legislation enacted in December 2014 has defined that serious tax crimes, though not being classified as felonies, are to be treated as if they were felonies, thus making it possible for them to lead to a liability for money laundering. 37 This is as a result of the work of the OECD's Financial Action Task Force (FATF).
All described penalties are considered to be criminal according to the European Convention of Human Rights. Hence, all respective guarantees, such as the "nemo tenetur principle" and the presumption of innocence, apply. In all of these procedures (i.e. also in those regarding tax evasion), the so called "Miranda Warning" has to be given and the taxpayer is to be advised of his right to remain silent and to refuse cooperation. 38 This results in the fact that, in a proceeding concerning the subsequent assessment of a tax in which -like in the ordinary tax proceedings -the obligation to cooperate basically would apply, the taxpayer is to advise of the possibility of a later initiation of such a criminal procedure if it cannot be excluded for sure. 39 This, however, does not mean that all criminal penalties would be prosecuted in the same way. Tax evasion and tax fraud are prosecuted and punished in separate proceedings. The procedure regarding tax evasion is led by the tax authority. Thereby the procedural principles of tax law are pertinent which means that under current law no coercive measures against the taxpayers can be arranged. In particular, tax authorities have no access to bank records. 40 If, however, tax fraud is at stake, the situation is different. Then, the Federal Act on Administrative Criminal Law (ACL) or the Swiss Criminal Procedure Code (CPC) apply and the procedures are led by law enforcement criminal justice agencies respectively. The arrangement of coercive measures -in particular the access to relevant bank records -is therefore, in principle, possible. 41 
Civil penalties
If the taxpayer fails -despite a warning notice -to comply this his obligation to help to establish the facts, the tax authorities are both allowed and obliged to make an assessment according to their best judgement. 42 This is often called "taxation on a discretionary basis" and does not depend on the fault of the taxpayer; the mere fact of not complying is sufficient. The goal would be to make an assessment that is as accurate as possible. It is, however, not uncommon that in such circumstances the tax burden is (slightly) higher than it would have been otherwise, since it is not acceptable that a non-complying taxpayer would benefit from his misbehaviour. Besides, in cases of objection, the burden of proof shifts. It is no longer the authority that has to prove the accurateness of its best judgement; it is up to the taxpayer to prove the opposite. 43 If in a subsequent assessment of a piece of tax evidence is obtained after a warning that in the case of withholding evidence a discretionary assessment could take place, such evidence may not be used in a criminal proceeding concerning tax evasion. 
Interests
All Swiss tax laws have interest provisions. If a tax due is paid after the legally stated term, interest is to be paid. Since the interest rate laid down in the Law is not a market rate but, at the moment, much higher than this (3% (FIT) to 5% (WHT)), the interest is considered to be a real surcharge by the taxpayers. Given that tax procedures often last quite a long time, considerable amounts are at stake -in 2014 interests of more than CHF 170 million were subject to judicial review -and even constitutional issues arise. However, since the interest rates are covered by the law and Switzerland has a very limited constitutional jurisdiction -federal statutes have to be Criminal penalties require personal fault on the part of the trespasser; civil penalties and interests do not. Criminal and civil penalties can be imposed cumulatively. If, for example, a taxpayer does not deliver the legally requested information, this can lead both to a fine and "taxation on a discretionary basis." More surprising might be that even criminal penalties can be cumulated. Whereas in the scope of the ACL, the minor offence is consumed by the major one -tax fraud consumes thus tax evasion 53 -direct tax law explicitly states that a punishment for tax fraud does not exclude a penalty for tax evasion. 54 Hence, if a taxpayer deceives the authority with falsified documents to obtain a more favourable assessment (than legally being entitled to), there is penalization for tax fraud and tax evasion. Since this happens for the very same action, this turns out to be highly problematic with regard to the "ne bis in idem"-principle. 55 At the very least, the second fine has to take into account the first. Yet, in practice, this not as easy as it might seem, since different authorities are involved.
As previously mentioned in section 28.2.1. in fine, surcharges are imposed by the tax authorities. This is the same for fines for contraventions.
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Penalties for any misdemeanours and fines for indirect taxes, however, are imposed by the criminal authorities. With regard to criminal penalties, the actual situation is considered to be ineffective and confusing. Pending legislative work thus aims to abolish the double jeopardy situation, "tax fraud-tax evasion," and tends to unify the procedural rules. 57 It is expected that the Swiss parliament will deliberate the new bill in 2016.
Surcharges regarding third parties
A distinction must be made between criminal penalties and other surcharges. With regard to the latter, faults or the non-compliance of third parties are attributed to the taxpayer who is the person ultimately responsible for his proper assessment. If, for example, due to the lack of proper records taxation on a discretionary basis has to take place, it does not help the taxpayer if he hired an accountant to keep the books and this person failed to do so properly. Any damages occurred have to be claimed by the taxpayer in a civil liability procedure launched against his accountant.
With regard to criminal penalties, however, third parties can be sanctioned themselves for failure to fulfil their proper certification, information and reporting obligations. 58 Additionally, they can be punished as participants of the delicts committed by the taxpayer, as inciter or -more commonly -as complice. 59 In such circumstances, the inciter and complice are often also liable for the tax evaded. 
Legal protection of taxpayers and third parties
Legal protection is guaranteed by the Constitution 61 and also by the European Convention on Human Rights (ECHR). 62 In tax and criminal tax law, there is no act of a governmental authority that cannot be brought before an independent court. 63 The system, however, is fairly complicated and a distinction must be made between surcharges in general and fines for contraventions for direct taxes, and between penalties for misdemeanours and fines for indirect taxes. 64 The former are issued by the tax authorities and may be challenged by objection with the iudex a quo, i.e. the tax authorities themselves. This administrative review is compulsory yet can be skipped in some cases if both parties agree to do so (Sprungbeschwerde). 65 The decision to reject an objection may be subject to an appeal with a cantonal court (direct taxes and other cantonal taxes) or with the Federal Administrative Court (surcharges of VAT, consumption taxes and other federal taxes). These courts are administrative courts. The decisions of these courts of first instance are subject to an appeal with the Federal Supreme Court, in which the administrative chamber will deal with the case.
The latter, however, are -at least if the respective "proposal" by the prosecutor (direct taxes) or the tax authority (indirect taxes) is not accepted -handled by the criminal authorities and are to be decided by a (cantonal) criminal court, hearing the case in public. 66 They can be appealed to a higher criminal court and then to the Federal Supreme Court, in which the criminal chamber will deal with the case.
As already described in section 28.3., the actual situation is considered to be ineffective and confusing. 67 Interim legal protection exists in the sense that surcharges (fines, interests) can only be executed when they have come into force. However, there is one major exception in VAT: a tax being collected in a self-assessment system. If the taxable person makes no payment or a payment that is obviously insufficient, the Federal Tax Authority, after issuing a reminder, shall seek to enforce its claim for the tax amount provisionally payable for the reporting period in question. If no return has been filed for the taxable person or the return is obviously inadequate, the Federal Tax Authority shall first make an assessment according to its best judgement of the tax amount provisionally payable. By filing his opposition, the taxable person instigates the procedure to have his opposition set aside. The Federal Tax Authority is responsible for setting aside the opposition in the ruling and appeal procedure. In these cases, the ruling on the opposition may be contested by filing an objection with the Federal Tax Authority within 10 days of it being issued. The objection decision is final, unless the tax amount provisionally payable that is the subject of the enforcement proceedings is the result of an assessment made by the Federal Tax Authority according to its best judgement. Then, an appeal may be filed in the Federal Administrative Court against the objection decision. This appeal, however, has no suspensive effect, unless the court so orders on justified application. The Federal Administrative Court makes the final decision. 68 Arbitration does not exist.
Deductibility of surcharges
Whether certain surcharges can be deducted from the tax base is currently being debated among scholars. Whereas it is undisputed that real criminal penalties imposed by tax or criminal authorities are in no way deductible, it is different as regards penalties that are imposed on Swiss taxpayers by 66 
